General Terms for License

Cure

Novacura AB — General Terms for
License

1. Background and definitions

1.1 These General Terms for License
(in this document; the “General
Terms”) describes the Customer’s
rights and the conditions upon
which the Customer may use the
Software and the Applications.

1.2  Unless the context clearly speci-
fies or requires otherwise, the fol-
lowing terms and expressions
used in these General Terms shall
have the meanings assigned to
them as defined below.

“Agreement” means the main
document signed by the Parties
and all appendices, including
these General Terms.
“Applications” means the Base
Applications and Customer Appli-
cations.

“Base Applications” means the
standard applications (based on
existing workflows) offered by No-
vacura.

“Connector” means the technical
interface, created by Novacura
AB, between Novacura Flow and
the Customer’s underlying sys-
tems, including business systems,
active directory, printer systems
etc..

“Customer” means the customer
specified in the Agreement.
“Customer Application” means
an application based on workflows
that are customized for the Cus-
tomer.

“Defect” means in respect of (i)
Novacura Flow or Base Applica-
tions, any defect or deviation from
the specification describing the
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2.1

features and functionality of No-
vacura Flow or the Base Applica-
tions, and (ii) the Connector, any
defect which not only has an insig-
nificant impact on the functionality
to use Novacura Flow with the
Customer’s enterprise resource
planning system.

“License Fee” means the fees for
licensing the Software and Third
Party Products as specified in the
Purchase Order.

“Novacura” means the supplier
specified in the Agreement.
“Novacura Flow” means the plat-
form Novacura Flow, designed
and developed by Novacura AB.
”Purchase Order” means a writ-
ten document entered into by Cus-
tomer and Novacura which speci-
fies the commercial terms for the
licensing of Software, Base Appli-
cations, Third Party Products and
any related services to be pro-
vided to the Customer.
“Software” means Novacura Flow
and the Connector.

“Third Party Products” means
any software distributed by No-
vacura to Customer to which No-
vacura AB is not the owner.

Other capitalized words and ex-
pressions not defined in these
General Terms have the meaning
ascribed to them in the main docu-
ment of the Agreement.

License

License to the Software

The Customer is hereby granted a
perpetual, limited and non-exclu-
sive license to use the Software
under the terms and conditions
stated in these General Terms and
the Purchase Order.
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3.2

License to Base Applications

To the extent the Customer has
purchased a Base Application
from Novacura AB (e.g. through
agreement in a Purchase Order or
purchase through the Novacura
online app store), the Customer is
granted a limited and non-exclu-
sive license to use the Base Appli-
cation under the terms and condi-
tions stated in these General
Terms. Additional terms of use for
the Base Applications may be
agreed in connection with each
purchase.

License to Third Party Products

To the extent set forth in a Pur-
chase Order, the Customer is
hereby granted a license to the
identified Third Party Product(s),
subject to the applicable terms and
conditions stated in these General
Terms and the end-user license
terms of such Third Party Prod-
uct(s).

Novacura’s license to workflows

The Customer hereby grants No-
vacura a non-exclusive, perpetual
and irrevocable right to use, and
grant third parties the right to use,
(i) any work flows used in the Soft-
ware and Applications and/or (ii)
any Customer Applications.

Base Applications

Novacura offers the Customer the
possibility to purchase Base Appli-
cation to enhance the functionality
of Novacura Flow.

The Customer may either pur-
chase a perpetual or subscription
based license to use a certain
Base Application in accordance

(Version-July 2016)

4.1

4.2

4.3

4.4

with agreement in the Purchase
Order or at the prices set forth in
Novacura’s applicable pricelist.

Customer Applications

A Customer Application may (i) be
developed entirely from scratch for
the Customer or (ii) consist of a

modification of a Base Application.

In order to obtain the right to mod-
ify a Base Application, the Cus-
tomer must first unlock the Base
Application. The fee payable for
unlocking the Base Application is
set forth in Novacura’s from time
to time applicable price list, unless
otherwise agreed in the Purchase
Order. After unlocking the Base
Application, the Customer is
granted a perpetual license to
modify the Base Application and
use it as a Customer Application.

Novacura will continue to offer
maintenance, in accordance with
the General Terms for Mainte-
nance, for Base Applications
which are maodified into Customer
Applications provided that all mod-
ifications of the Base Application
are made by Novacura or a part-
ner or affiliate of Novacura. If the
modifications are made by a part-
ner or affiliate of Novacura, the
Customer needs to sign a Pur-
chase Order for maintenance with
such partner or affiliate, who will
thereafter be responsible for the
provision of maintenance.

Novacura or its partners and affili-
ates may offer support services, in
accordance with the General
Terms for Support, for (i) Cus-
tomer Applications based on Base
Applications modified by Customer
or a third party, and (ii) Customer
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Applications developed stand-
alone for the Customer.

Novacura Flow
Functionalities

Novacura Flow is provided with
various functionalities, such as No-
vacura Flow Server, Novacura
Flow Designer, Novacura Flow
Runtime, Novacura Flow Admin
and Novacura Flow Portal. The li-
cense for Novacura Flow granted
herein applies to such functionali-
ties as has been specified in the
Purchase Order.

Transmission of information

The Customer acknowledges that
Novacura Flow will transmit infor-
mation about the licensees’ use of
Novacura Flow to Novacura. The
Customer consents to the trans-
mission of this information. If No-
vacura Flow is in any way pre-
vented to transmit information to
Novacura, then the Customer has
no right to use Novacura Flow. If
prevented to communicate No-
vacura Flow will issue a warning
notice and unless communication
is reestablished be automatically
disabled and will then need to be
reactivated by Novacura.

License rights

All possible rights, including all in-
tellectual property rights and
know-how to the Software, Appli-
cations and documentation related
thereto, are the sole property of
Novacura AB. Nothing in this
Agreement shall be construed to
transfer any ownership to the Cus-
tomer. In case Customer enters
into this Agreement with another
supplier party than Novacura AB
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(i.e. a Novacura AB affiliate or
partner), then the license granted
in these General Terms is a sub-Ii-
cense.

The Customer is only allowed to
use the Software and Applications
for its internal purposes.

Access to the Software and Appli-

cations shall be granted only to the
number of users explicitly set forth
in the Purchase Order.

The Customer is not entitled to:

(i) transfer, grant any sublicenses
or in any other way grant a right
for a third party to use the Soft-
ware or Applications without the
prior approval of Novacura AB.
Notwithstanding the foregoing, the
Customer may allow external con-
tractors to use the Software and
Applications for the Customer’s in-
ternal purposes;

(i) develop or make any amend-
ments to the Software or Applica-
tions;

(i) to decompile or to investigate
the source code of the Software or
Applications except to the extent
expressly permitted by applicable
law and solely to the extent the
Parties shall not be permitted by
that applicable law to exclude or
limit such rights.

Third Party Products

The Agreement and these General
Terms does not apply in respect of
Third Party Products. All third
party licensors retain all right, title
and interest in and to such Third
Party Products. The Customer’s
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use of Third Party Products is sub-
ject to any applicable third-party li-
cense terms.

Fees and payment terms

Invoices issued by Novacura shall
be paid within thirty (30) days from
date of issue. Novacura is entitled
to add VAT or sales tax (as appli-
cable under local law) on all in-
voices. Statutory interest rate will
be charged from the due date in
case of late payment.

Payment delayed more than sixty
(60) days is considered a material
breach of contract, which entitles
Novacura to terminate the Agree-
ment with immediate effect unless
Customer pays the full amount
due within ten (10) days of a writ-
ten notice from Novacura.

Warranty

Novacura warrants for a period of
twelve (12) months from delivery
of the Software and Base Applica-
tions respectively, that the Soft-
ware and Base Applications are
free from Defects.

The warranty applies provided that
Customer gives Novacura written
notice of any alleged Defect with-
out undue delay after the Defect
was discovered or should have
been discovered, and on its own
cost submit information that makes
it possible for Novacura to detect
and investigate the Defect.

The warranty does not apply in
case the Defect is caused by the
fault or negligence of Customer or
a third party, improper or unau-
thorized use, failure to correctly in-
stall the latest updates and correc-
tions, use in an IT-environment not
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9.5

recommended by Novacura, modi-
fications or repair which is not
made by Novacura AB or its part-
ners or affiliates, a force majeure
event or other external factors
such as power failure.

NOVACURA DISCLAIMS ALL
WARRANTIES NOT SPECIFI-
CALLY SET FORTH IN THIS
AGREEMENT, WHETHER EX-
PRESS OR IMPLIED, INCLUD-
ING BUT NOT LIMITED TO WAR-
RANTIES AS TO QUALITY, MER-
CHANTABILITY, OPERABILITY,
NON-INFRINGEMENT OR FIT-
NESS FOR A PARTICULAR PUR-
POSE.

Following a written notice of a De-
fect which prevents the Customer
to use the Software (a “blocker de-
fect”), Novacura will (i) upon Cus-
tomer’s request provide a tempo-
rary workaround, that meets the
Customer’s current business pro-
cess, to overcome the effect of
such Defect, within fifteen (15)
business days, and (ii) remedy the
Defect within three (3) months
from receipt of such written notice.
If Novacura fails to comply with
this section 9.5 the Customer is
entitled to a repayment of the Li-
cense Fees payable under the
Agreement for the period during
which the remedied Defect has ex-
isted, or if the Defect has a mate-
rial impact and is deemed impossi-
ble to remedy, all License Fees
payable under the Agreement from
the execution thereof with a reduc-
tion for any reasonable use of the
Software that the Customer may
have had.
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For all other Defects (other than
“blocker defects” as set out in sec-
tion 9.5), Novacura will use com-
mercially reasonable efforts to cor-
rect the Defect with the prompt-
ness demanded by the circum-
stances, or replace the Software
or Base Application with a new
version.

Novacura shall have no liability for
Defects except as set forth in this
section 9.

Infringement

Novacura will defend any claim
against the Customer based on
that the Software infringes a third
party’s copyright and will indemnify
the Customer against any dam-
ages awarded by a court of com-
petent jurisdiction, or agreed in a
settlement approved by Novacura,
arising out of such claim.

The Customer will defend any
claim against Novacura based on
that the workflows developed by
Customer infringes a third party’s
copyright and will indemnify No-
vacura against any damages
awarded by a court of competent
jurisdiction, or agreed in a settle-
ment approved by Customer, aris-
ing out of such claim.

In the event a Party has a suit or
proceedings brought against it, the
Party shall: (i) notify the other
Party without undue delay in writ-
ing of any claim, suit or proceed-
ing; (ii) allow the other Party to set-
tle the claim and/or control the de-
fense of any suit or proceedings
(provided however, that the other
Party acts reasonably and that the
indemnified Party is entitled to ac-
cept in writing any settlement that
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includes any liabilities or obliga-
tions on that Party’s behalf); and
(iii) provide reasonable assistance
(at the other Party’s expense) to
settle the claim or control the de-
fense of any suit or proceeding.

In the event that the Software,
Base Applications, or any part
thereof, is held to constitute an in-
fringement and/or its further use,
distribution or other disposal is
prohibited or restricted, Novacura
shall, at its own expense and at its
option, either: (i) procure the li-
censes necessary for the Cus-
tomer to exercise the rights and li-
censes granted hereunder, (ii) re-
place the infringing Software with
non-infringing Software of equiva-
lent function and performance to
the satisfaction of Customer, (iii)
modify the Software so that it be-
comes non-infringing, without ma-
terially detracting from function or
performance, or (iv) repay the Li-
cense Fee with a reduction for any
reasonable use of the Software
that the Customer may have had.

A Party having granted a license
hereunder shall not be liable to the
other Party for infringement claims
based on the fact that the licensed
property has been modified, used,
operated or combined by the re-
ceiving Party in a manner, to an
extent or during a time period for
which license was not granted.
The remedies set forth in this sec-
tion 10 shall be the Parties’ exclu-
sive remedy with regard to in-
fringement claims.

Limitation of liability

The Parties’ liability under any
cause of action arising under
these General Terms or under any
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indemnity contained in these Gen-
eral Terms, shall in no event ex-
ceed one hundred (100) percent of
the License Fee.

TO THE MAXIMUM EXTENT
PERMITTED BY APPLICABLE
LAW, THE PARTIES AND THEIR
AFFILIATES AND PARTNERS
SHALL IN NO EVENT BE LIABLE
FOR INDIRECT, SPECIAL, PUNI-
TIVE, INCIDENTAL, OR CONSE-
QUENTIAL DAMAGES, INCLUD-
ING BUT NOT LIMITED TO LOSS
OF PROFITS, LOSS OF USE,
LOSS OF DATA OR BUSINESS
INTERRUPTION.

Data protection

As part of providing a license un-
der this Agreement to the Cus-
tomer, Novacura may process per-
sonal data.

Novacura may process personal
data only for purposes necessary
for the licenses granted hereunder
and only in accordance with the in-
structions from the Customer as
set forth in this Agreement or oth-
erwise agreed or provided. No-
vacura shall at all times act in ac-
cordance with applicable data pro-
tection legislation (including but
not limited to the EC Directive
95/46 on the protection of individu-
als with regard to the processing
of personal data and on the free
movement of such data, or any
such directive or regulations that in
the future may replace said di-
rective).

In the event that Novacura wishes
to contract a subcontractor for pur-
poses necessary for a license

granted under this Agreement, No-
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13.2
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vacura shall ensure that such sub-
contractor act in accordance with
the applicable data protection leg-
islation and follow instructions that
may be given from time to time by
the Customer.

After the termination of this Agree-
ment, Novacura will upon request
from the Customer return all per-
sonal data to the Customer in the
available format and in accord-
ance with Novacura’s defined rou-
tines. Novacura will charge for this
in accordance with its from time to
time applicable standard hourly
fees. Novacura does not guaran-
tee that the personal data can be
accessed and used properly out-
side the Software.

Term

The license granted hereunder
takes effect after installation of the
Software. The license to the Soft-
ware is perpetual and valid as long
as these General Terms has not
been terminated for cause. No-
vacura may terminate the license
granted hereunder by giving thirty
(30) days’ notice only if the Cus-
tomer fails to comply with the pro-
visions set forth in this Agreement.

In the event that this Agreement is
entered into by an affiliate partner
of Novacura, and the license
granted hereunder is granted as a
sub-license, such entity shall have
the right to transfer all rights and
obligations under the Agreement
to Novacura.

Upon termination the of the Agree-
ment or of these General Terms
the Customer’s right and licenses
granted hereunder shall automati-
cally terminate, and the Customer
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shall return, erase or destroy all
copies of the Software and Third
Party Products.
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